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BELL TELEPHOkX COWANY TO OFTEXAS 
UNBUNDLX ITS 9-1-I NETWORX AND i 
9-l-l DATABASE WA4GEMENT 
SYSTEM : 

SCC COMMtiiCATIONS CORPOR4TION’S 
BRTEF ON THRESHOLD LEGAIJPOLICY TSSIiES 

TO THE HONOR.4BtE COMMISSIONXRS: 

COMES NOW see communications Corporation (“SCC~, an inrervmor in this 

proceeding, and files this its,Brief on Threshold Legal/policy Issua. 

e Reeastin~ the t- Yssues ,--- . 

Wbattis Docketis about isthepmvisio~oftimcly md acarrat= anergmcyc~~ti~ationsti~~ 

senices ihrough cqtipnent that Southwestern Bell Telephone Company (SWBT) hss pretio&’ 

tested snccefulIy but now reEuses to implement for Petitioners and their selected V-l-1 SR/ALI 

database provider. Its inception lies in SwBT’s misguided beliefthat it coatrol~. the operation of 

9-l-l in Texas and its desire to preserve a &racial interest in 9-1-1, despite the lZwt that its bid 

proposal WAS not sekted lb phrasing of the issuer to be briefed, howveer, refleots the 

intercamection paradigm of local extchauge competition rather than the r&w, private network 

context of 9-l-l. 
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This is not a CD..% in which a CLEC is asking for ncnvork uabmdlinp to pennit it to provide 

local savice; there is no carrier-to-wrier nehvork and f+cilities interconnection involved bore. 

Farher. it is the Advisory Commission on State Emergency Communications (ACSEC) end the 

Greater Hark County PI-1 Emergency Network (GHCEX), govemmntal bodies charged with 

responsibility for, and cmpowcred with authority over, 9-l-l commmiications, that have petitioned 

the Commissiom to instmct SWBT to functionally unbmdle its hmdlizg of 9-l-l calls so 6w.t 

emergency commu&ations can be improved through real-time timjection of routing inform&n 

directly fsoom see’s SW.&1 database. - 

One m&&t expect SWBT to willingly cooperate with &se govemomtal bodies to 

implement aprocess that these same par&. had mccesstiy tested inHouston two years ago. One 

might ah expect SWBT to rcco&t that proper cona ov.z the private emagency network Iies 

oi;,tb ticre govemmmtal bodies. SWBT cocetheless casts itself as the sole authority, the 

‘bcnevalent dictator:’ of V-l-l networking issues, and in so doing is trying to t&e advantage ofits 

sbmm as an incumbent local exchange carrier to usurp the .?cdtiowrs’ role. SWBT has responded 

to Petitioners’ initiation ofthis Docket by advancin:: the&es about how f&ml law which governs 

~ansportyidsv;itchingf~~tiesinthe~~~ofl~cai~~~p~tions~m~~~~~ntrols~edeplo~ent 

of state-eontrolle& piimte emergency nehvorks. Such behavior would he unthinkable from any 

other entityi it is only because SWBT is so accustomed to wieIding its monopoly power that this 

sition could even arise. 

Tke Texas legislature enacted comprehensive IegXation to encourage tits of local 

gwemmmi to deveIop end improve emergency commticarion procedures and facilities.’ To 

diew PubLic safely goals, the legislahm charged ACSEC with the duty to administer tie 
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impIcmcatation of statwide 9-l-l sen-icc. z ACSEC also is empowered to develop minimum 

perfommct standads for equipment end qmation &Q-l-l service il developing regional 9-1-I 

plan!.’ h particulu, ACSEC hsr tie obligation to assist in pi&g, suspoting, and faciIitz?Ling 

Q-l-1 databases, and nay provide contracs for services that enbulce the e.fZectivaww. of P-1-1 

sewice’ It~sonayenforceaoyprovisioooffexasRealth~dSalctyCadechapter771 or ACSEC 

tie adopted by a local em&my tommuDicatio~ls disiriict’ As for rhe GHCEIN, it is considered 

to be a public body, exercis&g public and essential govmme& ?mctions and hati:: Jil the 

pawers necc=.my or eonvmient to cay out the pmposes of its &stencc.~ 

SCC respectl’llllyurges the Commission to casidathc tiumhold izmes ia tb% context ad 

to look beyond the anziytkal structure applicable to wha! cffec; ifany, local competition under the 

f:de:zI Teleconm~mic&ns Act of 1996 VA) ha.% on the Texas Ur;iti= Code in the context of 

9-1-I. 

1. Is SWBT obligated under state or federal law to provide unbundled access to 
its 9-l-l network and Q-1-1 Databve Management System services? 

iU discus& ia response to Question 5 below. 5 251(c)(2) of the FT.4 does not require 

SW3T to provide SCC mbunG!ed access to its 9-1-I nerwcrk because SCC is not a 

tclrcomunications cmier. Nevcshcless, t.elewmmmicationr c&m like SWBT must furnish 

2 Id &?5 nl.asl(l). 

’ Id at 5 771.051(Z). 

‘ Zd. at $771.051(i) Jnd (8). 
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Wle XC is not cl.timing ri+ts to interconnect~der 6 251 ofthe FTA. the FCC’s order 

ixqlm.cntsg 5 251 provides iruscfol mai for aswxta.i&~the scope afwibundliq ob!+Iioa~ 

m ILK owes to a competitive provider of F,9-l-l seniccs. In the Local Compeiirion Order, the 

FCC reqtied ILECs to provide unbudled access to call-related databases because it found such 

xcez.s to be technically feaslbk and essential to tbc dcveloprnent of competitio:tioo among 

telecommunicatioru sticepmviden.‘O IhaFCCalsoobscrvedtbatonly~scunentlymain’ain 

9-l-l ad E9-1-l ssvices, including underl@g Autom?.tic Lo&on Indicator databases, making 

mandatory unbwdling czwial to competition. See id at ‘j 470. The sazne rmsoning a&es with 

eqml force where competing 9-1-l pmviden seek access to m incuzbent’s databw” 

;.’ 
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Federal lws that fleet SWAT m a local exchange ctier do Lot limit its obligations with 

respect to regulations that control the State’s private 9-l-l network. Si&imtly, the FCC has not 

prohiiited states i%om impxing information service provider (BP) unbundling obligatiaas 011 the 

BcUOpaatingCempanies~OCs)~3dditiestowhatistequired~dcriheFTA ThisCommission 

ha broad authority under 60.022(a) of rhc Texas Utilities Code to require unbundling of ZC 

service at the request of an infcrmation service provider, in addition to any unbundling required by 

the FCC. Therefore, SCC does not need to rely on Federal law to support its request for 

iutereonnectioa andnoadiscriminatory access to SWBT’s nework elements on za unbundled basis. 

At a minim- the Commission can and should requireJii&onoZ unbundling of SWBT’s 

ES-I-1 service. Unbundling the elements of E9-l-1 service will allow &SEC and the State’s 

~ergen~y~emmticatiotidiskicts to awardbidsonspecific elemtsts ofE9-1-l service-suchas 

the SCC d&b&e at issue in this case-without the specter of paying the third party provider and 

SWBX for duplicative service. SWBT’s insistence cm using its own database, updated only 

periodically in a bakh mode and subject to correction only at the iniSative of SWBT persomel, 

defeatsthep~~o~eofhavingathirdpiiaydatabaseproviderandis contrar~toxheintat ofboth& 

FTAandthe~mpeti~onprovisionsofPUR;1 SWBTisde~~entelypieventingSCC~omfulfilling 

the requirements of its co&act with ACSEC, therebypcrpetuattig its moaopoly-again contrary to 

the iahercat prrrp~ behiodrmtnt sta and fedaal l+&tion. see, e.g., Tut. u7n. CODE ANN. 

9 60.00111) CT0 the extent ncc+ssary to ensure that competition in t&communkatio.us is fair to 

cash pticipant and to accelerate the improvement of telecommunications in t&is state, the 

COrnmiSsion shall ensure ibat the rates and rides of 811 incumbent local cxcbangz company are not 

umeasonablypref~e~tierential,preiudieinl, or&vim?n&ny”(emphvis scp$ed)). Thisprovisionalone 
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pennits the Commission to require SWBT to unbundle its 9-1-l network md 9-l-l Datz+bas~ 

Idanagemeat System services. 

2. Is SWBT obligated under stxte or federal Iaw to allow other providers direct 
SCSBCS to S%WPs 9-l-l tandem to permit real time data interjection for the 
purpose ofreakime routing of 9-l-l calls? 

SWBT does not have an explicit obligation under state or fede.zl law to allow piotiders 

direct access to its ‘69-I-1 tandem to permit real time data interjection, but neither does a-e or 

RderaI law prevent it. The provision of E9-I-1 service wing a State-selected database provider is 

maIkedlydiEerent l?om othertelsommunicirtionP servicef. calls to public Safety AnsweringPoints 

obviously implicate public s&ty issues, and directly dffot the police power of tie St& and the 

State’s obligation to protect the State’s citizens. 

r‘. 

Tl;aStaLs’s‘Lpolicepow~iss~tofauthority~omthepeopletoth~ggovernment agent5 

for the protection of the health safety, comfort, and welfare of the public. Grothum Y. Ciq of 

Helorcs, 928 S.W.Zd725,729n.6 (Tex. Ap~.SanAntoaio 1996,nowit). Btcausc thchealthand 

saftty of rhe states’ citizens arc primarily and historically matters of local concern the states 

haditiomlly have had great latitude under their police powers to protect the lives, health and 

wiofort of all persons. Medtronic, Inc. v. Imhr, 518 US. 470,475,116 S. Ct. 2240 (1996). Any 

claim that federal Iaw super&m the historic police poweis of the states must overcome an 

vsumption -&at preemption was not intended absent the clear and m&fest purpose of cOB@SS. 

Id. at 485; see also MacDonald Y. Mo~anio CO., 27 F3d 1021,1023 (5” Cu. 1994). 

As the aggcy that has been given regulatory power over teleconmunicatiom utilities, the 

Commission has the authority to iasurs that pablio utilities conform to thereqtiemmis developed 

by the other State agencies charged with d&g&g and admir&e.&g the State’s emergency 

commtications Indeed the leg&turc’s delegation of re,Satory power avex public utilities is 
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expressedin the brosdcst possiile tern& Public ?/dip Commh of Tcrti v. Sovlhwerkm BellTei. 

Co., 960 S.W2d 116,119 vex. App.-Au& 1997, nc) tit). This delegation inciildes the power 

to do all things, whether specitically d&gnz.ted in PURA or impUcd therein, necessary and 

convenient to the exezcise ofthe Ccmmission’spower andjurirdictioa Id..; %.UTL CODEANN. 

5 14.001. A delegation ofpower to an administrative agency, in such broad and general term, 

implies a legislztiw judgment that the agency should have rhc wid%I discretion in wg its 

qmsl’oiIities. 960 S.W.2d at 119. As SCC poiatcd out titiallyin this Bdef, SCC b&eves the 

Commission can and should lind that thwmique governmental interest in 9-l-l ew.ice wamntr; 

gauting the reliefrequested in this us=.= 

3. Is SWBT obligated under and/or prohibited by state or federal km to disfhse 
cnstomer proprietary network information to a third party database provider 
to maint3is. the State’s 9-l-l d&Ibase-and~ronte 9-1-I calls? 

P State md federal law do not prohibit SWBT fioam disclosing cutouw propri@tar/ nr%‘fOrk 

icformation (CPHI) to a third party database provider to main& the State’s 9-l-l database and 

xoute9-1-1 calls. Infact, requ.iringSWE%Ttoprotidc CPNIto SCCfor9-l-l databasemulagemeiil 

andeallreutiagwouldbe~~isteatwith~~purposesafthefedenl(SPIUTstirtu:c?ndpr~viouJFCC 

and Depamxat of Justice rulings. 

Section 222 of the FTA pmhiiits teIexmm~catiom carriers like SWBT from d.5 

disclosing, or pm&&g access to individually identifiably CPNI except in their provision of the 

telewmmunications service ficm which such information is derived, or S&CL% necessary to, or 
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~~edin,iheprovisionofsuch telem~tiiutionssewice.” CPNIincludcs”i~~ation~trelarcs 

to-~equantity,,tecbrricalconfi~tion,type,desti?atian,andamouaiofuseofatelcco~~c~onr 

setice subsciiied to by my customa of B telecommlraicatioos c&a” as well as “information 

containd in the bills ptiaining to telephone exebmge se&e or telephone toll setice received by 

a wstomer of a carrier.“” QWI does not include %ubsc;iber list information:‘which is dc6ned aa 

a subscriber’s name, address, and telephone numbs “that the carrier or an Uiliate has published, 

caused to be published, OI n.ccepted fol publication in eny directory format”‘s 

SWBT claims that section 222 prevents it fcom prov%iing SCC witi read-only access to 

SWBT’s rubrcriberrecord source systems. SWBT is inconect. Firs& to the extent thzt SCC seeks 

accesstosvhsciiberlirtinfo~tio~o,section222doesnotapply. Moreaver,sectios222appliesonIy 

to CfW that a telecommunications cmia receives or obrains by -&tue of its provision of a 

telsommmications sex-rice. Under federA law, telecommunicatiom setices aad b?fomation 

setices are two distinct smicts, '6andEP-1-l services areiafmmation sewices.'7 Section22?. 

therefore does not apply to information that SWEiT receives or obtains by vinue of its protisios. of 

E9-l-l services. 

Second, even if tie iu&m&on in SWBT’s subscriber record system ineluder CPXL 

pro-A&g SCC with aocess tatbat information so the! it may provide E9-l-1 smioe is permissible 

under section 222(c). Although EP-1-l service is not a “relecommmications son&” within the 
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muning of section 222(c)(l)(A), it is “a setice necessary fo or used in” the provision of the 

telemmmunitio~ service &om which the CPM is dexived under section 222(c)(l)(B). In 

customers expect+ that CPM be used.“” The ability to obtain acc=~ to emergency senices by 

directories, and using CFXI dcrivcd from the pmvision of basic telecommtications service to 

provide aocas to ES-I-Z ir &missibIe ~~~~dcrsection 222(c)(l)(B). 

Third, providing SCC with access to CPNI would also be consiitcd ~4th the puposn of 

the csrricr’s soice, has $x@icitly approved the carrier’s use of CPXI witbin that exis6ng 
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Finally, requiring SWBT to provide SCC with access to CPNI necesfvy to maintain tbc 

State’s9-l-1 databaseaudroute9-1-I callswovldnotviolatec~omers’ privacyinterests. TixFCC 

previouslyhasr~o~edtheIL?iquerelationship berweenprivacyand 9-l-l semice. Forexample, 

in the CdierlD Order, theFCC excmptcdczlls to em~cylines koam -be federal requirement tit 

carriers must respect a celieis request that his callingpartyaumha not be revealed. stating: “We 

believe that -whether calls to emergency lines receive wmidentiality is a public safety question that 

is best l& to state and local govanmeti authorities.‘ql ihe FCC likewise concIuded in the 

Forbemmce Order rhat consumers’ expwiation of privacy may be mter in non-errerSency 

sitoati0r.s ihan in emergency sitvatioazn 

For sindkx reasoas, tie Department of Justice cozc1ude.d tkt xqtig wireless caniers to 
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cs.lIP As the bepaazent ofJustice explained: “[fhe caller’s] decision to reach out to governmmt 

~fficiais to seek their help idicat~ that be would similarly tell them his location ifit would help 

them respond to the emergency.“x A calh who dials 9-l-l presumably would also cansent to the 

disclosure of his CPl’T if it would facilitate response to the emergency in the most efEoicnt and 

effective manner. 

4. Is the Commission’s ruling in the Megs-ArbiB’ation Iproceedingtiat ‘?JwBT 
is not required to allow Signnling System 7 (S.57) advanced intelligent access 
fromMCI’s Service Control Point” dispositive in this matter? 

X0, it is not dispasitive. Fir& arbitration of carrier to cani~ intexonr?eCtiOn agreements 

invalYessfundsmcntallydifferzn( context-thewe~ofthe~c~cntLEC’s interesrsagtid 

those of the CLECs as part of the effort to open the local market to competition The Petition&’ 

objective in this procecdicg is wry differeni Petitioner3 seek To improve tb.e State’s 9-1-l system 

~ou~impl~~~gatecDnolo~pre~ouslytestedbythepufiefinHour;tonrhatwill dclivcrreal- 

timeroutinginformationto SWBT’sE9-1-I tandem. ?hus,thequestionis~hher~Commission 

will direct SWBT to provide what Potitioncrs’ have idmtified as a critical need, the firilcrio~UI 

unbundling of the way SWBT now handles 9-l-l calls. 

Second, what MCI sought was f;ubroaderth;inwbat P&tiorers seek here. MCIwanted its 

SC% to control ch opmtim within SWBT’s witch using SS7 zdvanced intelligent n&work 

zcccess so MCI could use SVBT’s switch as a pla&m on,wbicb to provide a variety of senices 

different from or in addidon to those inhermtlysupport~bySWBT*$ witch MCI’s purpose was 

to enhance its ability to compete in the local narket by enabling it to disdnguisb its local offerings 
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from SWBT’s while still using SWBT’s faditiw. MCI’s rcqucS appiiod to aU of SWDT’s switch 

fx5Iitiw and it was open ended such that there would hwe been no iirit 00. the hWmctions MCI 

wuld have givven to SWBT’s switches had the CoamisBon gnnted ~3’s request Moreaver, a 

decision in MCI’s favor would bave created the same opporhmitics for every CIJX utilizing 

SWBT’S lniwndled netvm* eie.me?&. 
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ThePa~tion~‘c~lrmstwrees~drhairissuseredistin~t~mtbecom~ti~ecMieriosucs 

addressed by the Commission in the Meg&Arbikation L A$ 8 result, a decision reached in the 

context of W arbikation award can.uot dictate the outcome of this Docket 

5. Are third parties that provide 9-l-l dntnbase renicu required to obtain an 
appropriate certificate in order to interconnect under 8 251(e) of the federal 
Telecommuniwtions Act of 1996? 

Tl?eprovisionsgovcminginterconnectionLndertheFTAarein~pplicableto SCC;tberefore, 

SCC does not seekto “intcrconntct” under 5 251(c) and it is immatcri3: whether SCC obtains State 

cel-hication 

Sectiw25l(c)requiresLECs tointcrcormect~ith~yr~uc~gteleco~~cationscarria. 

Sectior 3(44) of the FTA de&es a “telecommtications cani& as ‘bny provider of 

t&commticaZioris smiccs, except that such tea-m does not include aggregatox! . . . (a~ de&e3 in 

r? section X26).” Telcco;nnunications setice” is detied in 5 3(4Q to mean “ihe o&zing of 

tclecoammications for a fee directly to tbc public, or to scch classy ofusers as to be eEectively 

available diredy to the public, regardless oftbe facilities useti’ The tern “teleoommunicatio” 

is d&cd in 5 3(43) as “‘the kanmission, beWeen or among p&u specified by the user, of 

izfozm.tkn of the user’s cb.oosixgw-itboti chmgc in the fo1J3 or cmt:ct of& information as sea 

and received.” SCc’s d~abasc mnzgement activities do nor fit wi&in this de6nitiaa 

Thus, looking to the Fl-A in order to r&term&e the cxtmt of S-%BT’s obligations to the 

Petitioners is simplywmag The Commi‘ssian’s authorityto d&de the issues raisedby Petitioners 

lies cutside the FTA as SCC stated in its inkoductory rem&s and briefing ofIssuu 1 aud 2 above. 

6. Does the FCC’s Y-l-1 ForEeunznce Order impact this ease, if at nil? 

The FCC’s Forbearance Order demonstrates the FCC’s suppoa for camp&ion in the 

provimionofE9-1-1 oewica andprovids ~daneeregn~g~erelatio~~pbbetw~lhisneedfor 
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competition and tfia zpptic&ility of other requirements urrder the FTk The Foorbeamce Orders 

however. wzs the result of a liited review of a specific statutory provision It is net the final word 

on all of SWBT’s 9-1-I obligations under state or federal law. 

TheForbemalrce O&r addressed petitions filed by several BOCs requesting that the FCC 

forbear &cm applfig the separate &i.liak requirementi of section 272 of the FTA to E9-1-l 

services. The FCC decided to grant the BOW request. Because of the BOW position as the 

dominantprovidm of9-I-1 and E9-1-I services within tbdrregions, however, theFCC found that 

their retention gf excluive accccu to tbe information needed to protide WI-1 service would be 

uxeasonably discriminatory and would preclude competiton from off&g their own E9-1-1 

sei=vi~e.~ In order to ensure that competitors would not be Skdvantz.ged by forbeazam from tie 

sep@e af5Iitie rqtiement, the FCC cocditioned forbeammt on the BOW making available to 

umElitied entities the fist&g titian that tbc BOCs use.b provide their E9-l-1 semices.P 

The FCC required the BOCs to provide ali listing information, including w.Limd numbers, 

mpblishd numbers, and the numbers of other LECs’ customers, but it did not limit the BOW 

obligation to providing onlythese specific data- &read, tbeFCC reasoned that, beforetheBOCs 

could receive the special relief they were requestLug, com?etiton had to be placed on the same 

footing as theBOCs-is, theyhadtobaveaccesr toellth~datatbat en&lest!aeBOCs to provide 
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BPl-1 servi~e.‘~ Ix~theprarantproceeding, inordertoprovideE9-1-l dat&wawiccstothcState 

ofTexas, SCC needs to have access to the sme information that SVBT it&f uses in the provision 

of 9-1-I sewice. 

In its Rcspoose to the Original Petition at 5, S%BT noted that tie FCC declined to require 

the BOCs to provide sel~tiveroutinginfmmionto uaarmiatedentitips~~eFo~be~r~ce Order. 

In fact, the FCC concluded only that the issue of BOC requimmtj :o provide E9-1-l routing 

irctomation was bejmd the scope of that parIiculirrproceedingn,n.ll Because SC&S. 272 does not 

address tberoutingofE9-1-I call.s,theFCC cxplzined tbatitwassnot necersary to decidethemtuc 

and extent of LEC obligations to provide E9-1-l routing in&ma&on in the Forbearmc: Order.” 

Likewise, the FCC concbded that it did not need to address the IV&AX and extent of the IECs’ 

obligations to provide such inicmation under Section 251 oFthe FT.% in OI& to forbear from 

applying Section 272.” 
P 

The Forbeamnce Order therefore cmfims that S\%VI has an obligation to providk SCC 

with the same subscriber information tiut SWBT itself needs and uses in the provision of 9-l-l 

stice. This obligation ia a condition of the FCC’s decision that SWBT does not have to provide 
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RespectfaUy submitted, 

CASEY, GEFZ & Sm, LL.P. 
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